AGENDA
CUYAHOGA COUNTY PUBLIC WORKS, PROCUREMENT & CONTRACTING COMMITTEE
MEETING
THURSDAY, OCTOBER 18 2012
CUYAHOGA COUNTY JUSTICE CENTER
COUNCIL CHAMBERS — 1°' FLOOR
11:00 AM

1. CALLTO ORDER

2. ROLL CALL

3. PUBLIC COMMENT RELATED TO THE AGENDA

4. APPROVAL OF MINUTES FROM THE OCTOBER 11, 2012 MEETING

5. MATTERS REFERRED TO COMMITTEE

a) 02012-0026: An Ordinance establishing the Cuyahoga County

Debarment Law, Procedures and Review Board; and declaring the
necessity that this Ordinance become immediately effective.

6. MISCELLANEOUS BUSINESS

7. OTHER PUBLIC COMMENT

8. ADJOURNMENT

*In accordance with Ordinance No. 02011-0020, complimentary parking in the Huntington Park
Garage will be available for the public beginning at 4:00 p.m. on any day when the Council or
any of its committees holds evening meetings. Please see the Clerk to obtain a parking pass.
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MINUTES
CUYAHOGA COUNTY PUBLIC WORKS, PROCUREMENT & CONTRACTING COMMITTEE
MEETING
THURSDAY, OCTOBER 11, 2012
CUYAHOGA COUNTY JUSTICE CENTER
COUNCIL CHAMBERS — 1°T FLOOR
11:00 AM

1. CALLTO ORDER

Chairman Jones called the meeting to order at 11:10 a.m.

2. ROLL CALL

Mr. Jones asked Assistant Deputy Clerk Thurman to call the roll. Committee
members Jones, Germana, Miller and Conwell were in attendance and a quorum

was determined. Committee member Rogers entered the meeting shortly after
the roll call was taken.

3. PUBLIC COMMENT RELATED TO THE AGENDA
No public comments were given.
4. APPROVAL OF MINUTES FROM THE OCTOBER 4, 2012 MEETING

A motion was made by Ms. Conwell, seconded by Mr. Germana and approved by
unanimous vote to approve the minutes of the October 4, 2012 meeting.

5. MATTERS REFERRED TO COMMITTEE

a) R2012-0215: A Resolution approving The MetroHealth System’s policies
and procedures to participate in one or more group purchasing
associations for the purpose of acquiring supplies, equipment and
services provided through joint purchasing arrangements in order to
achieve beneficial purchasing arrangements for the year 2013, in
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accordance with Ohio Revised Code Section 339.05; and declaring the
necessity that this Resolution become immediately effective.

Mr. Majeed Makhlouf, Law Director, and Ms. Anne Hill, Local Manager of
Government Relations and Community Affairs for The MetroHealth System,
addressed the Committee regarding Resolution No. R2012-0215. Discussion
ensued.

Committee members asked questions of Mr. Makhlouf and Ms. Hill pertaining to
the item, which they answered accordingly.

Mr. Jones introduced a proposed substitute to Resolution No. R2012-0215.
Discussion ensued.

A motion was made by Mr. Germana, seconded by Mr. Rogers and approved by
unanimous vote to accept the proposed substitute.

No further legislative action was taken on Resolution No. R2012-0215.
6. MISCELLANEOUS BUSINESS

Mr. Jones announced that the next Public Works, Procurement & Contracting
Committee meeting will take place on Thursday, October 18, 2012 at 11:00 a.m.

7. OTHER PUBLIC COMMENT
No public comments were given.
8. ADJOURNMENT

With no further business to discuss, Chairman Jones adjourned the meeting at
11:51 a.m. without objection.
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County Council of Cuyahoga County, Ohio

Ordinance No. 02012-0026

Sponsored by: County Executive An Ordinance establishing the Cuyahoga
FitzGerald County Debarment Law, Procedures and
Review Board; and declaring the necessity
that this Ordinance become immediately
effective.

WHEREAS, Atrticle 3, Section 9, Subsections 4 and 9 of the Cuyahoga County
Charter empowers the Cuyahoga County Council to establish procedures governing
the making of County contracts and to establish the procedures for making public
improvements; and,

WHEREAS, Article 3, Section 9, Subsection 3 of the Cuyahoga County Charter
empowers the Cuyahoga County Council to establish boards and commissions as the
Council determines to be necessary for the efficient administration of the County;
and,

WHEREAS, it is necessary for Cuyahoga County to establish its debarment
procedures to ensure fairness and good government in the County’s contracting.

NOW, THEREFORE, BE IT ENACTED BY THE COUNTY COUNCIL OF
CUYAHOGA COUNTY, OHIO THAT:

SECTION 1: HOME RULE POWERS ASSERTED.

Notwithstanding any requirements or conflicting provisions of any other law
or regulation, Cuyahoga County hereby exercises its home rule powers to establish its
own Debarment Law and empowers the Cuyahoga County Inspector General and the
Cuyahoga County Debarment Review Board to administer the Debarment Law in
accordance with this Ordinance.

SECTION 2: SCOPE OF DEBARMENT.
(A) Prohibitions on Debarred Contractors.
1. No Submission of Offers. A contractor debarred under this Ordinance
may not submit any bids, proposals, statements of qualifications, or any
other offers to contract with, enter into an agreement with, or to in any

other way do business with Cuyahoga County for the duration of the
debarment period regardless of whether the work under the proposed
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contract or agreement will take place after expiration of the debarment
period.

2. No Contracting with the County. A contractor debarred under this
Ordinance may not enter into any contract or agreement with the County
for the duration of the debarment period.

3. No Subcontracting on County Contracts. A contractor debarred
under this Ordinance may not serve as a subcontractor on any county
contract or agreement for the duration of the debarment period.

(B) Prohibitions on County Contractors.

No contractor may subcontract any work on a county project to a
debarred contractor. A contractor who knowingly subcontracts work to a
debarred contractor shall be subject to automatic debarment for a period of three
years.

© Prohibitions on County.

1. The County may not contract with, enter into an agreement with, or
otherwise do business with a debarred contractor.

2. The County may not allow any of its contractors to subcontract with any
debarred contractor on a county project.

3. The County shall automatically disqualify any and all bids, proposals,
statements of qualifications, or any other offers received from a debarred
contractor during the period of debarment.

SECTION 3: GROUNDS FOR DEBARMENT.

(A) Five-Year Debarment. The Cuyahoga County Inspector General
may debar, for a period of five years, a contractor for a conviction of or a civil
judgment anywhere in the United States, its territories, or outlying areas, for any
of the following within the preceding five years:

i. Commission of fraud or a criminal offense in connection with
obtaining, attempting to obtain, or performing a public contract
or subcontract;

ii. Violation of any federal, state, or local ethics laws, regulations,
or policies;

iii. Violation of any federal or state antitrust statutes, regulations, or
policies;
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Vi.

Vii.

viii.

Xi.

Xii.

Xiil.

Xiv.

XV.

XVI.

XVil.

XViil.

(B)

Three-Year Debarment.

Violation of any federal, state, or local laws, regulations, or
policies relating to the submission of bids, proposals, statements
of qualifications, or any other type of offers;

Collusion to restrain competition by any means;

Embezzlement;

Theft;

Forgery;

Bribery;

Falsification;

Destruction of records;

Making false statements;

Tax evasion;

Violation of any federal, state, or local criminal tax laws;
Violation of any federal, state, or local laws intended to protect
against abusive debt collection practices, such as the federal Fair
Debt Collection Practices Act;

Receiving stolen property;

Intentionally affixing a label bearing “Made in America”
inscription (or any inscription having the same meaning) to a
product sold in or shipped in the United States or its outlying
areas, when the product was not made in the United States or its
outlying areas; or

Commission of any other offense indicating a lack of business
integrity or business honesty that seriously and directly affects

the present responsibility of a contractor.

The Cuyahoga County Inspector General

may debar, for a period three years, a contractor, based upon a reasonable belief,
for any of the following within the preceding three years:
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Vi.

Vii.

viii.

Xi.

Violation of the terms of a public contract or subcontract in a
serious manner, such as:

a.  Willful or reckless failure to perform in accordance with
the terms of one or more contracts; or

b. A history of failure to perform, or of unsatisfactory
performance of, one or more contracts;

Violation of the terms, conditions, or requirements of a Small
Business Enterprise program, a Disadvantaged Business
program, a Minority and Female Business Enterprise program, or
any other similar program;

Violation of prevailing wage laws;

Submission of false information in connection with any bids,
proposals, statements of qualifications, or any other offers to the
County;,

Abuse of the selection process by repeatedly withdrawing bids or
proposals before purchase orders or contracts are issued or
failing to accept orders based upon firm bids;

Attempting to influence a public employee to breach ethical
conduct standards or to influence contract award;

Commission of an unfair trade practice under any federal, state,
or local laws;

Violation of any federal, state, or local laws intended to protect
against abusive debt collection practices, such as the federal Fair
Debt Collection Practices Act;

Intentionally affixing a label bearing a “Made in America”
inscription (or any inscription having the same meaning) to a
product sold in or shipped in the United States or its outlying
areas, when the produce was not made in the United States or its
outlying areas;

Failure to cooperate in monitoring contract performance by
refusing to provide information or documents required in a
contract or failing to respond to complaints;

Failure to cooperate with a Cuyahoga County investigation or
audit;
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xii. Filing a lawsuit against Cuyahoga County that a court finds to be
frivolous or filed in bad faith;

xiii. Provided that the tax or court-cost liability is determined to
finality and the contractor is delinquent in making payment,
delinguent taxes or court costs as follows:

a. Delinguent federal or state taxes in an amount that
exceeds $3,000; or

b. Any delinquent Cuyahoga County taxes or court costs in
any amount.

xiv. Violation of any other responsible business practice; or
XV. Any other cause determined by the Inspector General to be

sufficiently serious and compelling so as to represent lack of
good faith or responsibility by the contractor.

(C) 18- Month Debarment. The Cuyahoga County Inspector General may

debar, for a period of 18 months, a contractor, based upon a reasonable belief,
for any of the following within the preceding 18 months:

I. Breach or violation of any contract or agreement with the
County; or

ii. Commission of an act of moral turpitude not provided for in
Section 3, subsections A and B herein.

SECTION 4. ACTIONS OF ASSOCIATED PERSONS OR ENTITIES
GIVING RISE TO DEBARMENT OR SUSPENSION OF
CONTRACTORS.

If a contractor is an entity, it shall be subject to debarment under this
Ordinance if the actions or inactions giving rise to debarment are of a person or
entity (hereinafter “associated person” or “associated entity”) that has a
substantial interest in the contractor entity or whose actions should be attributed
to the contractor. Any of the following shall give rise to a rebuttable
presumption that the associated person or associated entity has a substantial
interest in the contractor entity or that the associated person or associated
person’s actions giving rise to debarment should be attributed to the contractor
entity:
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Vi.

SECTION 5.

The associated person or associated entity has either a direct or
beneficial ownership or control of five percent or more of the
contractor entity;

The associated person or associated entity is an officer, director,
or otherwise involved in the management of the contractor entity;

The associated person or associated entity has participated in
contract negotiations, is a signatory to a contract, or has the
authority to establish, control, or manage the contract
performance or labor practices of the contractor;

The associated person or associated entity is a parent, subsidiary,
or other affiliate of the contractor entity;

The associated person or associated entity provided any seed
money or other monetary support within the last five years to the
contractor entity; or

The associated person or associated entity provided any loans

(whether paid or unpaid) within the last five years to the
contractor entity.

DEBARMENT WEB SITE.

The County shall give notice of debarment under this Ordinance on the
County’s web site as follows:

The Agency of Inspector General shall maintain a listing on its
web site of all debarred contractors. The listing shall include the
date of the issuance of the debarment and the expiration thereof.

The Cuyahoga County Office of Procurement and Diversity shall
provide a link on its web site to the Agency of Inspector
General’s list of debarred contractors.

The Agency of Inspector General shall exercise good faith efforts
to expeditiously remove contractors from the list of debarred
contractors upon the expiration of the debarment period or
reversal of the Agency’s debarment of a contractor.
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SECTION 6: THE CUYAHOGA COUNTY DEBARMENT REVIEW

(A)

BOARD.

Establishment. There is hereby established the Cuyahoga County

Debarment Review Board. It shall consist of the following five members:

(B)

1. The Cuyahoga County Fiscal Officer;

2. A member of the Cuyahoga County Council appointed by the Council

President within seven days after the enactment of this Ordinance and
immediately following each organizational meeting of the Cuyahoga
County Council, who shall serve until his or her successor is appointed;
and

. Three residents of Cuyahoga County appointed by the County Executive

and confirmed by the Cuyahoga County Council. None of these
members may be an employee of Cuyahoga County while serving on the
Board. Subject to Council’s approval, the County Executive may
remove any of these three members for inefficiency, neglect of duty,
malfeasance, or if they no longer qualify to serve on the Board. The
term of each member shall be seven years, and the terms shall be
staggered so that no term expires less than two years of the expiration of
any other term. No member shall serve more than two consecutive
terms. Of the terms for the initial appointees, one shall be appointed for
a term of seven years, one shall be appointed for a term of five years,
and one shall be appointed for a term of three years. If a vacancy occurs
for any unexpired term, the vacancy shall be filled in the same manner
as a regular appointment through appointment by the County Executive
subject to Council’s confirmation, and the new member’s term shall last
through the end of the unexpired term for which he or she is appointed.

Jurisdiction. The Cuyahoga County Debarment Review Board shall

review and determine—including the powers to affirm, reverse, modify, and
remand—any matters that are submitted for its consideration pursuant to the
Cuyahoga County Code of Ordinances.

(C)

Alternates.  The County officials serving on the Cuyahoga County

Debarment Review Board shall have alternates appointed as follows:

1. The County Executive shall appoint two alternates to act in the place of

the Cuyahoga County Fiscal Officer on the Debarment Review Board
and attend meetings, with full voting rights, if the Fiscal Officer is
unavailable or has a conflict of interest on a matter pending before the
Board.
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2. The Council President shall appoint two Council members to serve as a
pool of alternates to act in the place of the appointed Council member on
the Debarment Review Board and attend meetings, with full voting
rights, if the appointed Council member is unavailable or has a conflict
of interest on a matter pending before the Board.

(D) Officers. The Fiscal Officer shall serve as Chairperson of the
Debarment Review Board. If the Fiscal Officer is absent from any meeting, the
Board shall choose one of its members to chair that meeting. For purposes of
this section, the Fiscal Officer shall include his or her alternates.

(E) No Compensation. The members of the Debarment Review Board
shall not receive compensation for their service on the Board.

(F) Clerk of the Debarment Review Board. The County Executive
shall designate a staff person to serve as the Clerk of Debarment Review Board.
The Clerk shall be responsible for publishing the agendas and meeting notices
and shall record and publish the minutes.

(G) Agendas and Meeting Notices. The Clerk of the Debarment Review
Board shall publish the notice and agenda for each Board meeting on the
County’s web site no later than 6:00 p.m. on the second business day before the
Board meeting. The Board may amend the agenda and may also consider items
not on the agenda by a vote of a majority of the members present either
personally or through their alternates.

(H) Regular Meetings. The Debarment Review Board shall schedule
regular meetings to take place at least once every two months at a determined
time by the Board. If no business is pending before the Board, the Clerk of the
Board may cancel any regular meeting for lack of sufficient business pending
before the Board by publishing the cancellation notice on the County’s web site.

() Special Meetings.  The Debarment Review Board may conduct
special meetings at a time other than its regularly scheduled meeting times. In
the event of an emergency as determined by the Fiscal Officer, the Board may
conduct a meeting with less notice than that required under Section 6(G) herein.
For any special or emergency meeting, in addition to the notice requirements of
Section 6(G), the Clerk of the Board shall also send notice to all news media
organizations that request to be notified of such meetings.

J) Public Meetings. The meetings of the Debarment Review Board
shall be open to the public. The Board shall also provide an opportunity for
public comment on matters before the Board toward the beginning of the
meeting. The Board may require presenters to register with the Board before
speaking and may set time limits on presentations, which may be extended at
the discretion of the Chairperson.
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(K) Executive Sessions. The Debarment Review Board may go into
executive session to discuss and consider matters permitted to be discussed or
considered in executive sessions under the Ohio Open Meetings Act. A motion
to go into executive session must state the topic(s) of the executive session and
approved by a majority of the members present through a roll call vote.

(L) Minutes. The Clerk of the Debarment Review Board shall
prepare and publish the minutes of each Board meeting on the County’s web
site within a week of their approval.

(M) Journal. The Clerk of the Debarment Review Board shall
maintain a Journal of the Board, containing the notices, agendas, and minutes of
all Board meetings. The journal may be maintained electronically through an
electronic system.

(N) Quorum. A quorum of the Debarment Review Board shall consist
of three members attending personally or through their alternates.

(O) Vote Required for Board Actions. Board action shall require the
affirmative vote of any three members attending personally or through their
alternates. Amendments to items before the Board and parliamentary motions
may be adopted by a majority of those present, provided that a quorum is
present.

(P) Rules of Procedure. The Debarment Review Board may adopt its
own Rules of Procedure.

SECTION7. DEBARMENT PROCEDURES.
The following procedures shall govern the debarment process:
(A) Debarment by the Inspector General:

i. Notice of Potential Debarment and Opportunity for
Contractor to Respond.

a. Prior to debarment, the Inspector General shall provide a
written “Notice of Potential Debarment” to the
contractor. The Notice of Potential Debarment shall
include all of the following:

1. A notice that the Inspector General is considering
debarring the contractor;
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2. A notice that if the contractor is debarred, the
contractor will not be able to enter into any
contracts or agreements with the County and that
it will not be able to submit any bids, proposals,
statements of qualifications, or any other offers to
the County;

3. A notice that if the contractor is debarred, the
contractor will be barred from doing any work as
a subcontractor on a county contract or
agreement;

4. A notice that if the contractor is debarred, the
County will automatically disqualify any bids,
proposals, statements of qualifications, or any
other offers from the contractor;

5. A notice of the grounds for the potential
debarment;

6. A notice of the duration of the potential
debarment;

7. A notice that the contractor has the right to submit
written materials and evidence to the Inspector
General to explain why the contractor should not
be debarred; and

8. A notice of the due date and time by which any
written materials and evidence submitted by the
contractor must be received by the Inspector
General. The due date and time may not be less
than 14 calendar days from the Inspector
General’s mailing or other means of transmitting
the notice to the contractor.

ii. Inspector General’s Decision on Debarment.

a. After expiration of the time period provided in the Notice
of Potential Debarment in which the contractor may
respond to the Notice of Potential Debarment, the
Inspector General shall render a decision on the potential
debarment within a reasonable time period under the
circumstances.
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b.

If the Inspector General determines not to debar the
contractor, the Inspector General shall issue a written
notice of his/her determination to the contractor.

If the Inspector General determines to debar the
contractor, the Inspector General shall do all of the

following:

1. The Inspector General shall add the contractor on
the listing of debarred contractors on its web site
and shall issue a written “Notice of Debarment” to
the Contractor.

2. The Notice of Debarment shall include all of the
following:

Vi.

Vii.

A notice that the contractor has been
debarred:;

A notice that the contractor may not
submit any bids, proposals, statements of
qualifications, or any other such offers to
the County or otherwise enter into any
contract or agreement with the County;

A notice that the contractor may not do
any work as a subcontractor on any county
contract or agreement;

A notice that the County will
automatically disqualify any bids,
proposals, statements of qualifications, or
any other contractual offers to the County;

A notice of the duration of the debarment,
including the expiration date of the
debarment;

A notice that the contractor may appeal the
debarment to the Inspector General within
30 days of the Inspector General’s
issuance of the Notice of Debarment.

A notice of the format in which an appeal
to the Inspector General may be filed,
including any necessary documentation
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and additional or new evidence not
considered as part of the debarment
decision.

viii. A notice of the means in which the
contractor may file its appeal of the
Inspector General’s

iX. A notice that a debarred contractor’s
failure to institute an appeal of the
Inspector General’s debarment within the
30-day time period is a jurisdictional
failure that may not be otherwise
remedied.

iii. Appeal to Inspector General.

a. A contractor debarred by the Inspector General may
appeal the debarment to the Inspector General within
thirty days of the Inspector General’s issuance of the
debarment decision.

b. If a debarred contractor timely appeals the debarment to
the Agency of Inspector General, the Inspector General
shall render a decision on the appeal within 45 days of the
Agency’s receipt of the appeal as follows:

1.

If the Inspector General reverses the debarment,
the Inspector General shall issue a written
decision to the contractor and shall amend the
Agency’s web site listing of debarred contractors
to remove the contractor from the listing.

If the Inspector General affirms the debarment,
the Inspector General shall issue a written notice
of the decision to the debarred contractor. The
notice shall include all of the following:

I. The date of issuance of the notice.
ii. A summary of the decision.
iii. A notice of the debarred contractor’s right
to appeal the decision within thirty days of

its issuance date to the Cuyahoga County
Debarment Review Board.
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iv. A notice of the format in which an appeal
may be filed.

v. A notice that the original copy of the
appeal must be filed with the Agency of
Inspector General and a copy of the appeal
with the Clerk of the Debarment Review
Board.

iv. Appeal to the Debarment Review Board.

a.

A contractor may appeal the Inspector General’s decision
to affirm the debarment to the Cuyahoga County
Debarment Review Board within 30 days of the Inspector
General’s issuance of the decision.

The Debarment Review Board shall set the appeal for a
hearing in an open meeting within a reasonable time
period.

The debarred contractor shall bear the burden of proof
before the Debarment Review Board.

The debarred contractor shall have the right to introduce
testimony and to cross-examine witnesses at the hearing.

The Debarment Review Board shall render its decision on
the appeal within a reasonable time period.

v. Appeal to the Cuyahoga County Court of Common Pleas.

a.

If the Debarment Review Board affirms the Inspector
General’s debarment, the debarred contractor may appeal
the Board’s decision to the Cuyahoga County Court of
Common Pleas within 30 days of the Board’s issuance of
its decision.

The appeal to the Court of Common Pleas shall be
governed by Revised Code Chapter 2506.

(B) Suspensions of Contractors: The Inspector General may suspend, without
additional review, for a period not to exceed one year, a contractor currently
suspended or debarred by any of the following, provided that such suspension
may not last longer than the underlying suspension or debarment:
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(A)  The United States Government or any board, commission,
committee, department, agency, or other authority thereof;

(B)  The District of Columbia, Puerto Rico or any of the 50 States
or any board, commission, committee, department, agency, or other authority
thereof;

(C)  Any quasi-governmental entity, including, but not limited to,
non-profit, private corporations, such as JobsOhio or the Indiana Economic
Development Corporation, established by any of the 50 States, the District of
Columbia, or Puerto Rico; or

(D)  Any political subdivision or other governmental or quasi-
governmental board, commission, committee, corporation, or other such entity
in the United States, including, but not limited to, counties, municipalities,
villages, townships, school districts, housing authorities, solid waste districts,
sewer districts, port authorities, boards of developmental disabilities, boards of
health, boards of alcohol, drug and mental health services, land banks, and
community development corporations.

SECTION 8. This Ordinance shall apply prospectively, and any debarment under
this Ordinance shall not act to invalidate otherwise properly authorized county contracts
entered before enactment of this Ordinance.

SECTION 9. It is necessary that this Ordinance become immediately effective in
order that critical services being provided by Cuyahoga County can continue without
interruption, and to continue the usual daily operation of the County. Provided that this
Ordinance receives the affirmative vote of eight members of Council, this Ordinance
shall become immediately effective upon the signature of the County Executive.

SECTION 10. Itis found and determined that all formal actions of this County
Council meeting relating to the adoption of this ordinance were adopted in an open
meeting of the County Council and that all deliberations of this County Council and
any of its committees that resulted in such formal actions took place in meetings open
to the public, in compliance with all legal requirements, including Section 121.22 of
the Ohio Revised Code.

On a motion by ,seconded by | the foregoing Ordinance was duly
enacted.
Yeas:
Nays:
County Council President Date
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County Executive Date

Clerk of Council Date

First Reading/Referred to Committee: August 28, 2012
Committee(s) Assigned: Public Works, Procurement & Contracting

Journal
,2012

Page 18 of 18



	20121018-PWPC-AGENDA
	20121011-PWPC-Minutes
	O2012-0026B Debarment



